It’'s Not About the Forms...

Melanie Phelps, JD
Senior Vice President, Health System Innovation
Deputy General Counsel

North Carolina Medical Society
Raleigh NC

North Carolina Medical Society

FOUNDATION

Opening Doors to Quality Health Care




SESSION OBJECTIVES

1 Explain why it’s not about the forms
1 Describe the different types of forms

1 Compare and contrast advance directives to
portable medical orders

1 Describe the benefits & limitations of the forms

11 Explain how the forms are just one part of a

©

process
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B

How many of you have had conversations
with your loved one about end-of life

treatment wishes?¢

North Carolina Medical Society

Opening Doors to Quality Health Care




It’s Not About the Forms...
B

How many of you are familiar with Living

Wills?
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How many of you have executed a

Living Will¢
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How many of you are familiar with a

Health Care Power of Attorney?

North Carolina Medical Society

Opening Doors to Quality Health Care

|
)



It’s Not About the Forms...
N

How many of you have executed a

Health Care Power of Attorney?
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How many of you are

Effective Date:
Expiration Date, if any

familiar with

The Portable DNR e &

In the event of cardiac and/or pulmonafy qrrestof X t, efforts at cardiopulmonary
resuscitation of the patient SHOULD RO W order does not affect other

medically indicated and comfort gare.

| have documented the basis{or tys-Q[d
NC General Statute 90-21.17(D)in the pateft’

Form?

Address

City, State. Zip
Telephone Number (office)

Telephone Number (emergency)
DoNotCopy Do Net Alter
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If it’s not about the forms,
what is “it” about?
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If it’s not about the forms,
why am | asking about
forms?
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It’s Not About the Forms...
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1 Putting the forms in context:

Guiding principal—to ensure the individual’s
wishes are known and honored

How do we do this¢ ADVANCED CARE
PLANNING

Forms are a part of the ADVANCED CARE
PLANNING process.

©
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1 Putting the forms in context:

tAdvance Care Planning Process
mTalk (Discuss and Decide)
mDocument
mShare

mReview the forms as warranted
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Two types of forms

mAdvance directives—executed by
individuals (with 2 withesses and a
notary)

mPortable medical issued by
physicians (and NPs and PAs)
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It’s Not About the Forms...

0 Living Wills and Health Care Powers of Attorney are
advance directives.

01 Advance directives are legal documents that record
your wishes in writing and help ensure your wishes are
known and honored when you can no longer make or
communicate decisions.

0 They become effective only when you can no
longer make or communicate decisions.

©
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Living Will a legal document that describes

your preferences for medical treatment and
life support.

NC Statutory “Declaration of a Desire for a Natural
Death” or “Living Will” form (NC Gen Stat 90-321)
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http://compassionatecarenc.org/wp-content/uploads/2016/03/livingwillform.pdf

It’s Not About the Forms...

Health Care Power of Attorney a document
that lets you name your "Health Care
Agent‘‘-- the individual(s) you would like to

speak for you if you are unable to speak
for yourself.

NC Statutory Health Care Power of Attorney form
(NC Gen Stat 32A-25.1)
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https://www.ncleg.net/EnactedLegislation/Statutes/PDF/BySection/Chapter_32A/GS_32A-25.1.pdf
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0 Advance Instruction for Mental Health

Treatment (NC Gen Stat 122C-77)

0 Statutory Short Form of General Power of
Attorney (NC Gen Stat 32A-1)

o Does it include power over health or “personal

relationships and affairs”

o ls it durable? And what does that mean?
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https://www.ncleg.net/EnactedLegislation/Statutes/PDF/BySection/Chapter_122C/GS_122C-77.pdf
https://www.ncleg.net/EnactedLegislation/Statutes/PDF/BySection/Chapter_32A/GS_32A-1.pdf
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Why are advance directives
important?
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1 As part of the advance care planning
process, advance directives are an
important part of communicating your
wishes regarding end-of-life treatment

1 Advance directives help ensure that you
get the level of care you want at the end-

of-life
©)
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1 When you are no longer able to make or
communicate decisions, advance directives help your
loved ones and your providers ensure your wishes
are known. (and hopefully you've had the
conversations)

11 They help your loved ones and your providers with
difficult decisions.

1 Other?
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It’s Not About the Forms...

1In 2011, Medicare spending reached close
to $554 billion, which amounted to 21
percent of the total spent on U.S. health
care in that year.

01 Of that $554 billion, Medicare spent 28
percent, or about $170 billion, on patients'
last six months of life. Kaiser Health News
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https://khn.org/morning-breakout/end-of-life-care-17/
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1 As our health care system moves from a payment
system based on volume to one based on value, we
should see a greater emphasis on advance care

planning (ACP)
0 ACP speaks directly to 2 prongs of the triple aim

Better experience of care (patient-centric) because it focuses on
identifying goals of care as circumstances change

Smarter spending (reduction in unwanted treatment)
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CMS Pays for Advance Care Planning

CPT Codes Billing Code Descriptors

0 99497 1 Advance care planning including the explanation and
discussion of advance directives such as standard forms
(with completion of such forms, when performed), by the
physician or other qualified health care professional;
first 30 minutes, face-to-face with the patient, family

member(s), and /or surrogate

0 Advance care planning including the explanation and
discussion of advance directives such as standard forms
(with completion of such forms, when performed), by the
physician or other qualified health care professional;
each additional 30 minutes (list separately in addition

0 99498

to code for primary procedure)



BCBSNC

JAlso pays for advance care planning

0 CPT codes 99497 and 99498
2016—1,654 claims
2017—3,568 claims
2018—4,445 claims
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1 Who should and may make an advance
directive?

Any person having understanding and
capacity fo make and communicate
health care decisions, who is 18 years of
age or older.

NC Gen Stat 32A-17
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https://www.ncleg.net/EnactedLegislation/Statutes/PDF/BySection/Chapter_32A/GS_32A-17.pdf
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Nancy Cruzan
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Terry Shiavo
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It’s Not About the Forms...

JIn NC, these document must be signed by
2 qualified witness and notarized.

11 Copies are acceptable.

1 In NC, military and advance directives
executed in other states are generally
acceptable.

(%
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In NC, what if someone executes both a Living
Will and a HCPOA, and they conflict, which
trumps?

The person can choose which prevails in the
form.

If there is no indication, the Living Will
trumps (NC Gen Stat 32A-15 (C))
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https://www.ncleg.net/EnactedLegislation/Statutes/PDF/ByArticle/Chapter_32A/Article_3.pdf
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NC Portable Medical Orders
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Effective Date:
Expiration Date, if any

Check box if no

yatient, efforts at cardiopulmonary
. This order does not affect other

Printed Name of Attending Physician

Address

City, State, Zip

Telephone Number (office)

Telephone Number (emergency)

Do Not Copy Do Not Alter

NC DHHS/DFS/DFSEMS 1110 Rav, 4/04 NC DEPARTMENT OF HEALTH AND HUMAN SERVICES
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What is the difference between an
advance directive and portable
medical order?
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It’s Not About the Forms...

7 An advance directive helps inform the
making of medical order but by
themselves are not actionable by other
providers

1 Medical orders direct care and are
actionable by other providers such as

EMS.
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—
But forms have limitations

Might be too complicated (statutory forms)

Forms are often completed without the family
or health care agent’s knowledge (and
without that crucial conversation)

Not accessible when needed
SOS directory is onerous and not well known

Frequently misplaced (if paper only)

©
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It’s Not About the Forms...

—
1But forms have limitations

Not uniform (advance directives)

Advance directives are informative but they
are not actionable...a medical order is
needed

Portable Medical orders are actionable

But not all institutions recognize orders issued
outside of its medical staff..

©
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0 Informed consent is turned on its head in emergent
end-of-life situations

0 In the absence of an advance directive or a health
care power of attorney, patients are more likely to
get full scope of treatment (CPR, ventilators,
intubation, cardioversion, etc) even if the patient
never wanted it in the first place.

11 The default is to do everything, which is often costly
and contrary to patient wishes.
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If you are unable to make or communicate
health care decisions, who will be able to
make decisions for you?
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1 Health Care Agent generally has first priority

Exception—a guardian of the patient’s person or a general
guardian with powers over the patient’s person can trump the
Health Care Agent if the Clerk of Court has suspended the

authority of that health care agent
01 Legal guardian

01 Attorney-in-fact with powers to make health care
decisions.

1 Spouse
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0 A majority of the patient's reasonably available
parents and children who are at least 18 years of
age;

0 A majority of the patient's reasonably available
siblings who are at least 18 years of age; or

01 An individual who has an established relationship with
the patient, who is acting in good faith on behalf of
the patient, and who can reliably convey the patient's

wishes.
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If none of the above is reasonably available
then at the discretion of the attending
physician the life-prolonging measures may be
withheld or discontinued upon the direction and
under the supervision of the attending physician

NC Gen Stat. 20-322
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https://www.ncleg.net/EnactedLegislation/Statutes/PDF/BySection/Chapter_90/GS_90-322.pdf

REVIEW

1 Advance care planning is a process of
deciding, discussing and documenting
your wishes

1 Advance directives help communicate the
care you wish to receive when you can'’t
communicate

1 Medical orders direct care
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REVIEW

0 As our health care system moves from a
payment system based on volume to one
based on value, we should see a greater
emphasis on advance care planning (ACP)

1 ACP helps ensure 2 prongs of the triple aim

Better experience of care (patient-centric) because it
focuses on identifying goals of care as circumstances change

Smarter spending (reduction in unwanted treatment)
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partnership

FOR COMPASSIONATE CARE

Home About NCPCC Community & Patients Health Care Professionals Regional Coalitions

Events

NC Partnership for Compassionate Care T ———
l-'urlrmrlhl’
The mission of the NC Partnership for Compassionate Care is to ensure that A=
patients’ end-of-life care choices are openly discussed, documented, and =
honored. Our aim is to provide educational resources to the community and
health care professionals to improve the quality of care at the end of life. & Difficun
B ponuerialion,

Community & Health Care
Patients Professionals P o e

Individuals and families often turn to

thaoir faith ~amononibo far cormmnrt

NC Partnership for
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“Sorry I'm late, but they had me on a life support system Jor twa months.”’ .




QUESTIONS
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THANK YOU!

Melanie Phelps

mphelps@ncmedsoc.org
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RESOURCES

0 Advance Care Planning Resources

o NC Partnership for Compassionate Care: www.compassionatecarenc.org

Got Plans 1232 www.gotplan123.org

O
o National Healthcare Decisions Day: www.nhdd.org
O

The Conversation Project: www.theconversationproject.org

0 NC Statutory References
o N.C. Gen. Stat. Articles 1, 2, 3, Chapter 32A
o N.C. Gen. Stat. Articles 1B, 23, Chapter 90
o N.C. Gen. Stat. Article 3, Chapter 122C
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http://www.compassionatecarenc.org/
http://www.gotplan123.org/
http://www.nhdd.org/
http://www.theconversationproject.org/
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